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not hamper themselves by applying the rules of conflict of laws 
strictly applicable either to torts or to contracts, but should rather 
consider the whole matter as a question purely of legislative power 
and give effect to the dominant purpose of the Act. 

T. W. D. 

Conflict of Laws: What Law Governs Covenants foe 
Title? — Land situated in the state of Washington was conveyed 
by an instrument executed and delivered in California. The 
operative words of the deed were, "granted, bargained, sold and 
conveyed." These words under section 1113 of the Civil Code of 
California did not imply a covenant of seisin or of right to convey, 
though such covenants were implied from these words under the 
law of Washington. In fact, the grantor was not seised and did 
not have the right to convey. These facts present the question as 
to what law the court should follow in determining whether or 
not a covenant exists in the deed. The District Court of Appeal 
in Platner v. Vincent 1 held that the California law should govern. 
The facts of this case, according to the court's view, did not bring 
it under the general rule that the law of the state wherein the 
land is situated controls its descent, alienation, transfer and the 
effect and construction of conveyances. 2 A different principle of 
law was adopted in this case, for the reason that the court held, in 
accordance with authority, that the covenants sought to be implied 
in the deed, namely, those of seisin and right to convey, were 
personal in their nature, and did not run with the land as part and 
parcel of the conveyance. They were covenants in praesenti, 
broken if at all at the moment of their creation. 3 The existence of 
personal covenants in a deed, the court held, is to be determined 
by the law of the place where the deed was executed.* Personal 
covenants, according to the traditional doctrine followed by the 
court, are to be treated as executory contracts and for most pur- 
poses governed by the lex loci contractus* On the other hand, 
it was conceded, if the covenants sought to be implied were real 
in their nature, such as the covenants of warranty or further 
assurance, the law of Washington would be followed. 6 

As a consequence of the rule announced in the principal case, 
the existence of implied personal covenants is determined by the 
law of the place where the deed was delivered, while the interest 
conveyed by the deed, its formal validity and the meaning of such 

1 (Oct. 27, 1920) 33 Cal. App. Dec. 407. 

2 McGoon v. Scales, (1869) 76 U. S. (9 Wall.) 23, 19 L. Ed. 545. 

3 Rawle on Covenants for Title, p. 318. 

* Wharton on the Conflict of Laws, § 276d; 11 Cyc. 1052; Bethell v. 
Bethell (1876) 54 Ind. 428, 23 Am. Rep. 650. 

5 Minor, Conflict of Laws, § 12. 

« Minor, Conflict of Laws, § 185; Riley v. Burroughs (1894) 41 Neb. 296, 
59 N. W. 929; Fisher v. Parry (1879) 68 Ind. 465; Dalton v. Taliaferro 
(1901) 101 111. App. 592; Succession of Henry Cassidy (1888) 40 La. Ann. 
827, 5 So. 292. 
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technical terms as "heirs", are determined by the lex situs. The 
rule accordingly sanctions a separation of the personal covenants 
from the rest of the deed. This practice, however, has not met 
with universal approval. Some courts have refused to separate 
the covenants of seisin and of right to convey from the conveyance 
for the reason that they vitally affect the rights of the parties 
respecting the title to the land. 7 They are inseparably linked to 
the rest of the deed, in the opinion of these courts, and hence the 
rule which governs ordinary commercial contracts should not 
apply. 

The view adopted by the last-mentioned cases, namely, that 
which treats the covenants as part of the conveyance, seems the 
preferable one. The parties are by necessity forced to satisfy 
the requirements of the lex situs before a valid conveyance can 
be made. Their attention is accordingly not directed to the law 
of the place where the deed is executed. To govern the trans- 
action by the latter law may often take the parties by surprise and 
result in an injury to them. 

Especially in the case of covenants implied by law under statutes 
similar to the Washington statute or under section 1113 of the 
Civil Code of California, the existence of the covenant ought to 
be determined by the law of the situs. 8 When the California legis- 
lature enacted section 1113 of the Civil Code it plainly meant to 
fix the obligations arising from grants of land situated in California. 
Under the rule of the principal case the obligations incident to the 
transfer of land are not under the control of the state where the land 
is. Take the hypothetical case, a corollary from the doctrine of 
Platner v. Vincent, of land situated in California conveyed by a 
deed delivered in Washington. It would follow that the grantee 
has a right of action on a covenant of seisin, for the law of the 
state of Washington implies such a covenant in a deed, though 
the state of California has made no provision for such covenants. 
The land policy of this state is subject to possible defeat every 
time a deed is delivered in a foreign jurisdiction. 

The distinction between covenants for title which are "real" 
and those which are "personal", between those which "run with 
the land" and those which do not, is one of the most technical in 
the field of property law. It is a distinction which has been 
criticized by able text-writers and repudiated by courts of high 
standing. 9 Is there any reason for introducing the distinction in 
a case of conflict of laws where the courts are not bound by- 
standards as rigid as in other departments of law? Even though 
a personal contract is made in a jurisdiction, there is no reason 



7 Lyndon Lumber Co. v. Sawver (1908) 135 Wis. 526, 116 N. W. 255. 

8 Alcorn v. Epler (1908) 206 111. App. 140. 

9 Securitv Bank v. Holmes (1896) 65 Minn. 531, 68 N. W. 113, 60 Am. St. 
Rep. 495; Tucker v. McArthur (1898) 103 Ga. 409, 30 S. E. 283. This same 
view has been adopted in a strong dictum in Geiszler v. De Graaf (1901) 166 
N. Y. 399, 59 N. E. 993; 2 Tiffany, Real Property (2d ed.), p. 1720. 
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why it should be governed in all respects by the law of the place 
of making. The intention of the parties should certainly be given 
some effect in determining the law applicable to a contract. Why 
should not all the usual covenants for title be regarded as governed 
by the law of the situs? The definition of seisin, the definition of 
right to convey, must surely be determined by that law. Why not 
everything connected with the covenant? The accident that sub- 
sequent assignees might not sue under the doctrines of the common 
law, does not lessen the fact that the covenant of seisin was 
essentially one respecting title. Because the covenant does not run 
with the land is no reason for deciding that its existence and effect 
are not to be governed by the law of the place where the land is 
situated; it is essentially real, in the sense that it immediately 
concerns the title to land. /. A. C. 

Contracts: Necessity of Tender to Invalidate Release 
of Personal Injury Claim Procured by Fraud — A decade ago, 
the courts were sharply divided as to the necessity of tender of the 
consideration received for a release procured by fraud, as a condi- 
tion precedent to a trial of the original cause of action. 1 Today, 
judicial opinion, which may fairly be said to have crystalized, 2 
makes the decision hinge on the distinction between fraud as to the 
nature of the instrument signed, and fraud as to collateral matters. 
The former renders the instrument void ab initio, and here tender 
is held unnecessary, there being, in legal contemplation, no act to 
rescind. 3 The latter renders the release voidable only, 4 which is 
therefore still a bar until rescinded. It is further held that the 
case does not come within any of the exceptions to the rule that 
an offer to restore the consideration received is a condition prece- 
dent to rescission. 5 

This development represents a gain in uniformity, but a loss in 
liberality. Suppose, for example, that the releasor has in good 
faith spent the consideration received, before learning of the fraud 
practiced upon him, and is unable by reason of his poverty to 
replace it. The requirement of restoration to status quo is an 
equitable one, 6 and ought never be applied mechanically, so as to 
work injustice, 7 particularly in favor of a wilful wrongdoer as 
against his innocent victim. It is true that plaintiff may not recover 
anything even if allowed to sue. In that event, justice could not 

1 See 12 R. C. L. 411, ff. for a good summary of the whole field. See 
also, 1 Bailey, Personal Injuries, p. 201; 35 L. R. A. (N. S.) 660; 5 Pome- 
roy's Equity Jurisprudence (4th ed.) p. 4761, ff. 

2 Ann. Cas. 1912D 1084; L. R. A. 1918F 1073. 

» Meyer v. Haas (1899) 126 Cal. 560, 58 Pac. 1042; Thoroughgood's Case 
(1582) 2 Co. Rep. 9a, 76 Eng. Rep. R. 408; 1 Page on Contracts (2d ed.), 
p. 344. 

* 1 Page on Contracts (2d. ed.), p. 544. 

5 See n. 2, supra ; for a representative case, see also Swan v. Great North- 
ern Ry. Co. (1918) 168 N. W. 657 (N. D.), L. R. A. 1918F 1063. 

• 5 Pomeroy's Equity Jurisprudence (4th ed.) p. 4762. 
7 Clark, Equity, pp. 503, 523. 



